
From:
To:
Subject: Internal Job Description
Date: Friday, January 24, 2020 9:55:47 AM

 
Here is the internal job description for Resident Director.
 
The Resident Director performs a dual role, serving as both a Financial Advisor and a Leader. The
ideal candidate should be a successful producer with leadership qualities based on personal
relationships and a passion for developing and coaching Financial Advisors and Client Associates. He
or she should be motivated to grow the office by leading our firm strategy through Client
Engagement, Optimal Practice Model, and Goals Based Wealth Management. The Series 9/10 are
not a perquisite but must be achieved within 90 days of being place in the role.
 

 
Thanks,
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To the extent that the Employer contends was discharged for conduct or 
performance related reasons, please include evidence of instances where other employees were 
issued discipline or discharged for the same or similar conduct since about January 1, 2018. The 
Employer should also address other employees that were similarly treated since about January 1, 
2018, as well as the Employer’s reasons for selecting those employees. Please also describe any 
investigation that was undertaken by the Employer prior to selecting for discharge, 
and the outcome of that investigation. Your position statement should include citations to 
relevant Board law in support of your position.

Additionally, please address the Employer’s policies with regard to employees raising 
concerns regarding the Employer’s investigation of the do not call list, or any other terms and 
conditions of employment, including how those policies were communicated to employees. 
Moreover, explain any past practices regarding employee’s raising concerns about Employer 
investigations or other workplace issues, and any restrictions placed on employees’ discussing 
internal investigations, or any other terms and conditions of employment. Your position 
statement should address whether and to what extent the Employer has required employees to 
reveal protected concerted activity to management individually and has told employees not to 
discuss or raise concerns with other employees. I would ask that your position statement 
particularly address the August 27, 2019 and September 5, 2019 email exchange between  

and an employee(s).

Finally, please confirm that the factual representations in the allegations paragraph are 
correct and, if not, clarify with specificity.  If the factual representations are not disputed and the 
Employer defends its action on grounds that it is authorized to take these actions based on 
reserved management rights, please provide the basis for such actions, and past practices, if any. 
Your position statement should cite appropriate legal authority and you should provide 
documents substantiating any assertions.

Date for Submitting Evidence: To resolve this matter as expeditiously as possible, you 
must provide your evidence and position in this matter by February 7, 2020 If you are willing to 
allow me to take affidavits, please contact me by January 31, 2020 to schedule a time to take 
affidavits.  Pursuant to Section 102.5 of the Board’s Rules and Regulations, parties must submit 
all documentary evidence, including statements of position, exhibits, sworn statements, and/or 
other evidence, by electronically submitting (E-Filing) them through the Agency’s web site 
(www.nlrb.gov).  You must e-file all documents electronically or provide a written statement 
explaining why electronic submission is not possible or feasible.   Failure to comply with Section 
102.5 will result in rejection of your submission.  The Region will make its determination on the 
merits solely based on the evidence properly submitted.

Please contact me at your earliest convenience by telephone, (602)416-4756, or e-mail, 
nicholas.gordon@nlrb.gov, so that we can discuss how you would like to provide evidence and I 
can answer any questions you have with regard to the issues in this matter.

Very truly yours,
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Nicholas Gordon
Field Attorney



Memorandum 

To: Alan Baskin  

From:  

Date: August 14, 2019 

Re:  Interview with  on Behalf of Merrill  

Attendance: , Alan Baskin,   
 

Introduction: 

 opened by clarifying they represent Merrill Lynch and 
Bank of America and the purpose of the interview/meeting is to ask follow up questions 
about the letter that was provided by Alan and  questions about produced texts 
and emails, and ask additional follow up questions about the previous discussion they had 
with   

General Questioning Summary: 

The questioning first focused on the branch report, the DNC calls that were made and on 
recollection and involvement based on the information  provided in  

recently submitted letter.  reemphasized that  was never running  own 
cold calling campaign and was focused on seminars   noted that calls that  
made were to demonstrate for others how to cold call, to strategize and for comradery. 

 was trying to help both  and  because they needed business leads 
and were interested in cold calling based on the methodology presented to them. When 
asked about how  can determine if someone is on DNC and about salesforce,  

 explained the process of developing lead lists.  noted the small icons that 
are used to mark who is on the DNC and how there is also a way to make it a field but 
further noted the dysfunctionality of salesforce if one does not receive proper training or 
does not do it correctly.  also questioned what  had told  
to do and whether  knew to scrub the lists.  reiterated throughout the 
meeting that  had told  to scrub the list and put it into salesforce and that they knew 
that they were supposed to do that and were trained to scrub lead lists. When asked 
whose responsibility it is to scrub a list,  stated that the person running the 
campaign needs to scrub the list. 
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 then questioned  further about  involvement with the 
CareerBuilder calling campaign and CareerBuilder account based on emails  had with 

 and   reiterated they were not  campaign and that while  had 
a deal with  that if leads came from the calling campaigns,  might get part of the 
business because  was paying for part of the cost for CareerBuilder,  was never 
actively running a calling campaign,  was just trying to help.  

After, this general line of questioning  moved on to discuss text message 
exchanges that  had produced.  specifically asked about texts on the 
following dates: 3/24, 5/13, 5/30, 6/4, 6/8, 6/21, 6/30, 8/16, 8/29, 9/19, 10/5, 11/2, 11/16, 
1/18, 2/5, and 3/27. This line of questioning focused on questions to clarify  
intent and why would be texting  certain messages if  was not actively a 
part of  cold calling campaign.  noted that  texts about cold calling only 
referred to dials  made to help  with  script and to support  in  campaign. 

 specifically asked  about a lead list that  had mentioned working on 
in a text.  confirmed that  may have been working on a list at one time but 
that  only looked at CareerBuilder and how you could find certain occupations to come 
up with a strategy and had never finished a list or called anyone from  own list.  

The questioning ended with an opportunity for  to address some comments that 
 was accused of making previously to other employees that were considered 

inappropriate. Including comments about not calling women, focusing on white men’s 
names and a white woman is a black man’s prize.  denied making these 
comments and explained any previous confusion and the context.  

Conclusion:  

The meeting ended at 2:08 p.m. and lasted approximately five hours with four short 
breaks throughout. Based on the questioning in the meeting,  agreed to review 

 text messages with  and produce them for review, as well as produce emails  
has with  on  email.  noted they would be in touch but had 
no other updates currently. 

General Questioning *** Paraphrased (Below are my paraphrased notes of the 
conversation and my personal work product. It should not be confused as an actual 
transcript of the meeting): 

 You stated in letter you have no client relations from cold calls and that you have 
not made cold calls in a good period-of-time. Is that true? You don’t need to make cold 
calls? 
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 May need to make cold calls for business referrals. For example, may help 
business practice consultant meet a dentist or other professional etc. BUT have not 
sourced a client through cold calling, but not to say that  has never ever done it.  has 
not seen it work as a strategy recently.  

 Have you seen anyone use cold calling and it work? 

 I have seen  and coworkers cold call  

 But have you received a client relation in the last two years form cold calling?  

 No 

 Have you seen success with cold calling by trainees? 

 Not seen but heard maybe 

 What do you mean?  

 So I have seen that if you call 1,000 people you may get one client as 
compared to seminars where for example I spent 2 ½ hours of work and received 21/2 
million prospects.  

Maybe it used to be effective because people could open accounts for lower but now 250 
k which is harder to get on cold call. But cold calling can still be campaign.  

 So you previously said that you have made no cold calls to potential client for a 
year and a half. Is that correct? 

 I don’t recall reaching out besides to net jobs maybe and made follow up 
calls.  may have made calls on  own in 2018 but  had no active campaign going 
on with cold calls.  

 Where did the numbers you used in 2018 come from? 

 from coworker  but  assumed that the list was scrubbed and a clean 
list because  knew to do that and I told  multiple times.  

 What list was it 

 Assume it is the career builder list but may have been Petsmart. May have 
made Petsmart calls at that time. We had bought a list from (SP?) in the Spring 
of 2018 for Petsmart campaign.  
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 Maybe a few at my desk but could not have made calls from my cell phone.  

 Anywhere else besides desk you could have made calls?  

 Wherever there is an office phone.  

 What was the purpose of making cold calls if that is not what you do or you don’t 
think it is effective? 

 Comradery, make some calls too, if they are making lots of calls to 
encourage. I also had pressure from  to make calls. So I would make a few dials to 
show how to make a call.  

 How did you know the lists you would use or the numbers you would call had been 
scrubbed? 

  told me they were on multiple occasions.  

 Did you ask  when you borrowed them? 

 Probably. They all know to scrub. They are trained to scrub and trained that 
all calling campaigns need approval from   

 How many calls did you make? 

 5-10 calls at most. I don’t like cold calls. I don’t feel comfortable and I don’t 
think they work.  

 What about calls made in February? Were they by yourself ? With  
Who made them? 

 I would sometimes listen in and be with  made the calls from my 
phone.  

 Do you recall a recording of someone that was upset with you for cold calling? 
When and where was that?  

 That was in December in a spare office  

 Do you remember there being a field or icon for DNC on that list you used when 
making that call?  

 No 
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 Were you able to tell from the list if  scrubbed the numbers or not? 

 No it looked like a home list I think or a spread sheet  had made.  

 Did you go back to check 

 or ask  what happened?  

 No, I just said make sure that the caller is on the DNC. I just thought that 
maybe it was a mistake or a glitch in the system.  

 What about the April 16th calls? 

 Those were clients I think and sometimes they are not always in salesforce.  

 Oh they are clients, well then who are they? Can you identify them?  

 , I recognize  but I need to check the rest of the numbers. I 
think I was just returning calls.  

 Well you have had this list and you did not check the list. I thought we were 
meeting about that.  

 I didn’t have enough time. I just got it a day or so ago.  

 How much time did you spend trying to identify the numbers?  

 Maybe 2-3 hours. I identified  and ______  I was using the 
white pages to recognize them. Some of the other numbers I recognize but they might be 
branch clients instead of mine.  

 If they were clients why didn’t you leave messages?  

 Well it looks like I did for sure on the one.  

 But not the others? 

 No 

 Okay let’s look at the email we have with . In the email you have a list 
of campaigns and next to small business owners it says status “calling. “ Is that your 
status? 

 No that would be  status. I was just helping  but  was doing the 
calling.  
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 But whose status is in the list?  

   

 Well where did  get the lead lists?  

 Probably me. Only thing it could be was career builder.  had contacts 
and an old list or scraps things on paper I had from  But it could be a typo because I 
was froze out of career builder at that time.  

 Where did you get  leads? 

  calendar would have names and then I had some names scratched 
down that I remember having on paper.  

 How did you get copies of  lead list? 

 I just had a copy of an old list in June maybe? And I told  to scrub it and 
put it in salesforce.  

 What are the requirements of salesforce? 

 Used to keep track of who you called to track numbers etc. We are trained to 
use salesforce and want it all in salesforce.  

 Did you track your calls? 

 Not calls for  I would tell them to update their list if I made a call for 
them the trainee.  

 You said you track calls? Where do you track them? 

 In salesforce, if I have information about a client or prospect.  

BREAK 

Back at 10:17 

 Now let’s turn back to the campaigns listed in the email with  Tell me what 
these are again.  

 Its leads I was helping  with 

 What about the career builder makes you think it was a typo? 
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 Well it was a suspended service at that time. I did not have access. We had 
not paid or were not to date on payment.  

 So it should not have said career builder or  list?  

 Yes it was a typo.  

 You said you were splitting cost of career builder with  but why would you 
split the cost if it was not your campaign? 

  We paid it off in May but  had no leads. We had an agreement to split 
business if  did ever find clients from it.  

 But you got it again after you paid off? 

 Yeah well for the cost had access to 50 mil contacts and after  then it 
went to   used it but when  left it went to  but then  had a 
different approach and used more LinkedIn.   

 So you had an arrangement to split business with  and  if leads came 
through. Did you share your login with anyone else?  

 No I only shared CareerBuilder with  and   

 Okay now we want to show you two emails with  about strategy meetings 
where it looks like either you or  accepted the meeting.  What did you talk about at 
these meetings? 

 We talked strategy 

 On one it says call with CareerBuilder? Why did you call or did you call? 

 I called them to pay balance and continue the subscription and try to negotiate 
a better price.  

 What was the name on the account with CareerBuilder? 

 It was  which  picked when  made it and signed the 
contract. But I changed it to my name. To   

 What did you say to them when you called? 

 When I talked to them I said I was calling because I was interested in their 
resumes package.  
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 Did you say you were from Merrill Lynch? 

 No, they did not ask. I think they asked for the account number and then I 
changed the name. All I remember is that I paid off the balance and changed the name. I 
do not know if I closed it and opened a new account or if I just revised the existing 
account.  

 Why did you use your name and personal email instead of Merrill Lynch? 

 I think it was because they had a different kind of website and it was hard to 
pay so maybe that is why.  

 Are there different types of accounts on CB? 

 Different packages and one just gives you resumes  

 Did you have to represent what the resumes were for when you signed up? Did 
you sign a contract? 

 I did not have to represent anything in signing up. I do not recall signing a 
contract.  

 Well it says on the invoice you gave us that you got the talent discovery 
recruitment package. We would love to know what the contract said that you signedwhen 
signed up for CB.  

Alan/  Agree that we will look for the contract with CB based on their request.  

 At your meeting with  did you discuss anything else? 

 No it was strategy and I can’t remember the exact dates of the meetings.  

 Now let’s look at the May 21, email with  what is it? 

 It is an email with a list of contacts and leads. 

 Where is the list from? 

 Probably,   

 Well it’s not a forward so where is it from? 

 Maybe from the calendars and the appointments etc.  

 The list is 18 pages long? Those are all appointments? 
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 I could have added leads that I had too. It is a probably a compilation I put 
together and sent it to  told  to put it in salesforce and scrub it before  used it.  

 How did you tell  It’s not in the email? 

 In person and  said sure.  

 And the list was for you to call or  

 For   

 Do you know if  scrubbed it? 

 No.  

 Do you know that  called them?  

 No I wasn’t with  but probably. I saw some on the call log but I wasn’t 
there with  I may have popped in a few times when  was calling or doing calls to 
check on   

 On that day? 

 Maybe on that day I can’t remember.  

  cold called how often? How did you not know if you were there?  

 Would walk around and check on people. I sort of knew from the call list and 
it was  making the calls on the May dates. But some of the names we had prior 
consent because we had worked with them or they said to call back.  

 Prior consent on some of them? Tell me about that.  

 we use notes to determine prior consent. Ones that we have talked to before 
with notes and financial info are okay for call back.  

 If it is just a number and a name then there is no prior consent then?  

 Some I know that we worked for before because I know the names and talked 
to some of them when I was helping but I did not cold call them.  

 How do you know? 

 I don’t know what happened to the data after  left.  
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They were  contacts and then  

 How can you tell which numbers have been reached from cold call? 

 Could have come from different sources … I don’t know how  could tell 
the difference or how they could tell.  (Mentioned another gentleman’s name here but I 
missed it).  

 If  worked with them why give them to   

  was not pursuing that .  

 How did you make the list? Did you start with your calendar or  

 Not sure…  maybe or mine. I shared leads I had. 

 Where else did you get it from? 

 All calendar maybe… tried to give leads to the trainees to help.  

 Where in August? Did the numbers come from? Did you call? 

 No calls, I don’t know.  

 Who made the calls? 

 I don’t know probably  

 Now look at this email on August 16th with a list from  that  asks you to 
print. 

Why did  email it to you? 

 I don’t know. 

 Why did  ask you to print it?  

 I don’t know.  

 Do you still have the list? 

 I gave everything to  I may have had a few pages of the list printed but I 
gave them to  to scrub and call.  

 Did  complain about having to type in the entire printed list in to salesforce.  
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 No it was a free list.  

 Did  call from the list. 

  may have 

 Did you ever ask  if the calling from the list was going good or bad? 

 Where it refers to resume cold call is it referring to this list? Should we 
understand then that you called? 

 No did not call. I may have popped in  

 Did you tell  to call? 

 No, I gave  a list and it was up to  if  wanted to call or not. No one 
was forcing  I would have gave  the list and told  to scrub it and put it in 
salesforce.  

 Did you tell  to scrub? Actually?  

 Yes, I told   

Problem is I give them a list and ask them to scrub so it goes into their salesforce and it 
isn’t in mine because if I put it in there it would junk up my system.  

 Do you remember ever running into other employee clients?  

 Yes vaguely I remember that happening from   

 What about the June days? 

 I assume  made the calls because in the blocks of cold calls  was the 
only trainee there at that time… 

 What about call where potential said “let me guess you are from Merrill Lynch” 
Were you there? 

 Yes, may have been there or popped in.  

 How many days did you pop in? 

 I don’t know sometimes they would put time on my calendar when  was 
going to cold call and there were days where  was on  own and I would walk by and 
see and come in.  
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 Why did  call from the conference room? 

 I don’t know  would move around.  

 Can you call from your desktop at your desk or at  desk? 

 Yes 

 Can you do that in the conference room? 

 Yes, but I did not see them use the click and call feature on the desktop in the 
conference room.  

 Why would people tell them that  was making calls with  

 Not sure maybe they just saw me in there with  which was true.  

 What did the list  called from look like? 

 A spreadsheet… printed… not sure or don’t recall what it looked like.  

BREAK @ 11:16 

Text Questions ***Paraphrased:  

 In the email you sent to me you said you had no texts with associates or trainees 
only to send them reminders. But then you produced these. Can you explain that? 

 I do not keep any messages on my phone. I delete them regularly.  

 Where did you get these messages if you delete them? 

 On my computer or the cloud  

 When do you delete your messages? 

 I delete them every day.  

 (Asks about  texts…) 

  was a difficult employee.  would not come in and miss meetings 
and come in late and work weird hours… 

 Why did you let  do that? 

 I don’t think I let  do that I talked to  multiple times about this.  
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 What about texting with  Do you have texts with  

 I have none on my phone but will check on computer/cloud.  

 Have you ever used resumes personally to produce cold calls? 

 No not personally.  

 Okay let’s look at the texts on March 24. What are you trying to do here or what is 
happening?  

 We are strategizing over text.  

 When you say “we” in the text you mean  

 Meant me too but never did it and never made a pipeline.  

 You said you had a couple of 100 printed resumes. Where did you have them? 

 In a binder in the office from job fairs  

 Did they hand them to you for jobs at Merrill Lynch? 

 It seems unlikely that those career fairs would be a good idea for potentials.  

 No, they could be. And I remember now that the career fair gave me a resume 
for all the people in attendance and that was where  got the resumes.  

 What happened to these resumes? 

 Probably threw them out. I could have a link maybe in my email from the 
conference. But likely got rid of them in June when we moved offices.  

 It says you are reading cold call material ion the text. What cold call material 
were you reading?  

 Bill Good materials on cold calling 

 Why were you reading it? To prepare to do it?  

 I thought about it but also I read it just to help

 Why in the proposed script is the opening line about leaving a 401k at ___ 
company? 
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 Because they may be leaving a job if they are submitting resumes and got info 
from resumes.  

 Why do you say in the text that it is a violation of Monster’s terms of service? 

 I looked I think years ago at terms of service and do not remember why you 
could not then. But I realized now you could get resumes easily because they are 
essentially public information. You can get it on google etc.  

 Why use CB then?  

 CB is faster and easier than if we were to search because they aggregate the 
information. 

 Did you look at their terms? 

 No I just talked to them on the phone.  

 Let’s skip the May 8th texts and go to May 13th text that says “call you at 6:30 pm” 
Did you call?  

 I may have but with   

 Where it says “plan B” on May 18 text what is  talking about?  

 Not opening accounts. May have planned to help  but not call on my own.  

 Looking to the May 30th text “Why talk to   

  needs approval from  for campaign.  

 Did  talk to   

 Must have based on it being around the same time as the emails with  I 
provided about scrubbing.  

 Looking to the June 2 texts on call and lead list. Who is in charge of scrubbing? 

 The person that is running the campaign.  

 If you make calls are you the one responsible for knowing if it has been scrubbed? 

 …to an extent but if  handed me a list then I would assume  scrubbed it 
because I told  to scrub it as you can see by texts.  
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  says here “did you call” so  expected you to call?  

 Maybe make a few dials without  or maybe with   

 So why do just a few? What is the point? 

 To work out the script. 

 Did you work out a script? 

 I think so. We edited it back and forth on paper.  

 Did  get approval from   

 I think so based on the emails.  

 Is this script compliant with ML standards?  

 I think so, because  approved.  

 Moving to June 4th text you say you called for 1 hour. Do you remember doing 
that? 

 Maybe it says so but I don’t remember doing it for an hour.  

 How many calls could be done in an hour? 

 10-15 … it depends. Corporate are less likely to answer so could do more. If 
personal then more likely to answer.  

 On resumes is there more cell or home numbers? 

 I would guess cell 

 Why more cell?  

 What people use today.  

 You say you got one lead. Who? 

 I don’t know.  

 Why make more calls in the morning?  
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 Just to establish a regular practice but the thing is I didn’t only for purpose of 
working on script and to figure out campaign because of the  webex 
presentation. I just did a few dials.  

 How many is a few? 

 5, 10, 15 

 How come you don’t talk about the script anymore in the texts? 

 We talked in person when  came back. We were moving offices and a lot 
of other stuff was going on.  

 On June 8 text you talk about a list you are working on… tell us about that. 

 I may have started a list but I never finished it. I don’t remember but I don’t 
think I ever called I was simply focused on looking at data and occupation and never got 
to the end of the process.  

 When you say you called on June 4th did you use  list or yours? 

 I used  list mine wasn’t ever finished.  

 How would you build list? 

 I would search job and occupation and then take information and paste it into 
a spreadsheet….. etc.  

 Did you scrub the list? 

 No I never finished it.  

 Did you call from the list? 

 I do not recall but I do not think so 

 Where did you save your list? 

 I don’t recall. Maybe saved on H drive on work computer but might have 
deleted it. I don’t know. I do not recall.  

I never finished the list but if I had I would have given it to  because it was  
campaign and I said I would help  If it was my list I would have scrubbed it.  

 What would you call it if saved? 
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 Maybe lead list. Could be excel or could be txt.  

 Why were there two lists? 

 I did not finish my list and I probably would have given it to   

 What list did you use for the day you said you made calls for an hour?  

 It had to be  I was still working on it a week later. And it was 
 campaign.  

 In the June 21st text about  database, what are you talking about? 

  was a member and wanted me to join to get access too.  

 Why did  think you were doing so much cold calling?  

  thought I did more than I did but we talked about it…. 

 Why did  send email to msn account instead of ML? 

(Agreed here to provide any emails with  on personal msn account) 

 I don’t know why.  could have sent to ML email too.  

 In June 28th emails with the 5k to 300 a day, what are you trying to help with? 

 I was trying to automate the process.  

 Did you do that? 

 No I couldn’t make it work so no 

 In the June 30 texts, did you make the calls  

 No I did not make the calls.  

 Why were you going to talk to ? Did  have CB access?  

 I asked  about it.  

  did not have access to CB? 

 No 

 Did you send  a list? 
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 I could have… 

 Did you tell  to scrub the list? 

 I’m sure I did.  

 Did  work with  there?  

 Yes 

 In July 3rd texts what was happening? 

 I was advising  to wait.  

 In the August 16th text why did  again send the list to your personal email to 
print? 

 I don’t know.  

 Why didn’t you ask  to send it to work or ask why  was sending there? 

 I don’t know.  should have used system. I don’t know what list it was or 
what the purpose was.  

 Did you print it? 

 Yes, I must have.  

 Print at home or at work? 

 Work. 

 Does  have a printer? 

 I don’t know.  

 Do you think  had scrubbed this list.  

 I don’t know, maybe not.  

 In the August 29th text what is this? Who is  

  is  and  offered to build  a list and  needed the 
leads. I said I would pay. 

 Why pay someone else when you have CB and you can do it.  
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  was lazy and needed help and  was in town…. 

 Was this against policy?  

 I think it was within the gift policy and this was a gift.  

 But there were two payments one for $50 and one for $100.  

 I don’t remember the $50 but I was just trying to help   

 If you had made the payment once for $150 dis it not comply with the gifting 
policy? 

 Probably not.  

 If it was not a gift and for services to help  and to help you is it still within 
policy?  

 I don’t know.  

 In the September 9th text where it says “can you scrub my leads” did you scrub 
them? 

 I tried to but I had an issue and could not.  

 Did you send it back to  

 No  must have taken care of it.  

 In the September 9th text about 350 and  are these the leads you paid for? 

 They must have been. I was just trying to help  

 In the October 5th text asking how much  owes you for CB, why were you 
thinking about the $? 

 I felt  was having problems and  had brought in a client so I was trying 
to help  

  was not an early riser? So you had to tell  to come in? 

 Yes I constantly had to look for   

 In the November emails about  What is going on? Did  have access? 

  could have.  
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 You don’t remember? Were you logging in? 

 Not in June I was too busy moving etc.  

 Did you have conversations with  about it? Did you know  used it? 

 No and if so very brief. 

 What about  

 No. 

 What conversations did you have with  about CB. 

  had (sp?) and Petsmart and if we talked it was vaguely about it. I 
thought  talked to  … 

 Why did  get the leads? Could  have called for  or  call for  

 I don’t know. Speculate a deal of sorts.  

 Why did  leave? 

  was frustrated and thought  would be made a partner and so  went to 
work for IRA.  

 It says sent prospects for follow up? What does that mean?  

  gave it to  as  would have given it to me to follow up.  

Klair: Looking at the November 13th texts you said in the letter that  must be calling 
too? On the DNC? 

 Speculated yes because  was getting from TSAs and the cold calls were a 
smoke show… because others had 0 results … so how could  being do it. 

 What did  say? 

  said  was scrubbing lists  

But,  said that businesses were scrubbing out so everyone cannot believe  
success.  and  were complaining and putting pressure on me so I went to talk 
to  about what  was doing.  said that  was buying leads on websites and 
cell phones.  
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 Did you know that cells can’t be called in AZ? 

 Yes, but I had misunderstood it originally. I thought law was could not call 
AZ area code but just can’t call cell phones physically in state.  

 Did  say thing about scrub for any reason? 

 No, just real quick answer. So I thought okay nothing wrong  scrubbed.  

 Did you have any reason to think that  was allowing  to call DNC #’s? 

 I may have speculated because I heard things about interns paid to call and 
there was a bunch of people calling so hard to believe that it was going on without any 
one knowing it is going on. I think a number of people in   interns were 
calling resumes.  

 Did you ask any questions of others? 

 I talked to  but did not think… so must be in order.  

 When did you first think that people were doing something they shouldn’t? 

 When the investigation started but not before.  

 How do you think we could prevent this in the future? 

  

 Weekly branch level reporting 
 Limit lists to 250 (because people don’t scrub every 50 days) 
 Mandate edu. because people don’t understand laws 
 People should not automatically be provisioned for entering DNC because the tool 

is complicated, and they do it wrong... 
 Should be easier to enter prospects into salesforce so  and  can do it 

correctly  
 More awareness of what is being done because  was not always aware of what 

 was approving or reviewing.  
 But the heart of it is the nedd for branch level reporting 

 Were you surprised to hear about  

 I did not know what was going on.  
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My  went to meetings about cold calls where it was encouraged, and  was 
pushing back because  thought  was dialing corporate numbers.  was upset 
that  thought  was calling resumes.  even challenged  in front of   

 How did  tell you about that? 

  talked to me and sent and email and said that  felt stifled by the DNC 

 and  were both sort of pushing on me and pressuring me to do something 
which is why I talked to   

 Okay let’s look at the November 2nd text. Would  or could  assume 
this is an endorsement of cold calling cell phones. 

 No not endorsement.  had to scrub the list.  knew that. It may endorse 
cold calling but not calling cell phones.  needed to scrub.  

I thought  was scrubbing the lists. I had asked and that was the answer nothing else.  

 But did you say what  was doing was fine? 

 I thought  was scrubbing the lists and that it was fine if under that 
assumption.  

 Looking to the November 13th text, did you learn something new between your 
talk with  and here? 

 No 

 What did you hear from  and  

  was frustrated, so I said I already talked to  and if  wants to go 
talk to  can.  

 Why did  quit? Did  feel a pressure to cold call? 

  quit because the job didn’t make  happy.  

 Not because of the pressure to violate policies? 

 No,  did not agree with the methodology presented on cold calling but 
neither do I. They said cold call was the way and I don’t think that is right.  
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 In the November 16th text  changed the CB password. Why? Was it because 
you were using it again? 

 I don’t know maybe to keep away from   and  used to get into 
disagreements.  

 did you use the CB though? 

 No 

 Looking at the January 8th text about the guy who was rude and yelled at you and 
was to be removed from call list.... Do you remember that? 

 Yes,  name was  and I reminded  after that to make sure 
 was scrubbed and that the lists were in salesforce etc.  

 Do you remember how many other calls you made then? 

 5-10 

 What about this both lists part? 

 I don’t know what  is talking about.  

 Was the list used in excel? 

 I can’t remember.  

 Why hadn’t you told  to put it on the DNC tool?  

 I told  in person before and reminded  after. We discussed the  
call a couple of times and I told  to submit to DNC tool 

 On February 5th text you tell  to bring  cell phone. What is the joke? 

 It was just to tell  to bring the phone if  wanted to apply to job because 
we were going to be out of office. Not about cold calling.  

 Did  cold call from cell? 

 I don’t know 

 On March 27th text  talks about transferring CB to your name. Why? 
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 Transfer so I can manage we were behind several invoices and  was not 
meeting  numbers and getting ready to leave maybe.  had signed the contract and 
probably did not want to be liable for it.  

 When did you pay it off? 

 May 

 Is it the same account or a new one now? 

 I don’t know.  

 Looking to an email with  and  who are the other people 
copied? 

  and it had the lead lists from thee lead list brokers that were not 
good...I do it for seminars and was trying to convince them to do seminars. Have  

 do seminars for them and I could provide info but they did not do it because  
dislikes buy in.  

 Did you always scrub info-free lists? 

 A-lot 10-15 recent I always scrub and use for seminars.  

Previous Comments:  

 You previously said that certain  should stop calling women... 

 No it wasn’t so much a comment as a story that got twisted. Where they had 
called HR and women answered and reported them and I just thought that they should not 
start with HR calls. Etc.  

 did you describe women as nasty snippers? 

 No 

 In the story? 

 No, anyone can be a snipper and I did not call women that.  

 you also said something about a white woman being a prize for a black man? 

 No this comes from when I unfortunately talked to  at one point about 
dating and  had brought up being chased by a black man and how they liked blondes.  
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 was mental.  had showed me a picture of  and said  but then  
came, and it looked nothing like  was a normal  not a  

 had made up all kind of stories. 

 Did you tell an  that they should focus on calling white male sounding 
names? 

 No did not say it that way. It was  was calling foreign engineers 
and not having success and I told  to call others with a different occupation or be more 
inclusive in  calling and not focus on just that group. Really why would I say that 
really, we want to call anyone with money and so I would never say that.  

 So you deny saying that you should deny a prospect with foreign name or saying 
to only call white or discriminate? 

 No I did not say anything like that I just said to call others and be more 
inclusive.  
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See Exhibit 5, at p. 6. 

The job description for  reflects the following supervisory responsibilities:  

See, Exhibit 6.

II. DISCUSSION 

A. The Legal Standard for Section 2(11) Supervisors. 

Section 2(11) of the Act defines “supervisor” as follows: 

[A]ny individual having authority, in the interest of the employer, to hire, 
transfer, suspend, lay off, recall, promote, discharge, assign, reward, or 
discipline other employees, or responsibly to direct them, or to adjust their 
grievances, or effectively to recommend such action, if in connection with 
the foregoing the exercise such authority is not of a merely routine or 
clerical nature, but requires the use of independent judgment. 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)
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29 U.S.C. § 152(11).   

As the Region is aware, the Board interprets the foregoing list of twelve supervisory 
functions in the disjunctive.  Therefore, an individual who has the authority to exercise any 
one of these functions in the interest of the employer is a supervisor, if the exercise of that 
supervisory function involves the use of independent judgment. Harborside Healthcare, 
Inc., 330 NLRB 1334, 1334 (2000).   

Moreover, Section 2(11) of the Act “does not require the exercise of the power described 
for all or any definite part of the employee’s time.  It is the existence of the power which 
determines the classification.”  In re The Pearson Bros Co., 199 NLRB 1179, 1181 (1972) 
(citing Ohio Power Co., v. NLRB, 176 F.2d 385, 388 (6th Cir. 1949).  

It is also not necessary for supervisors to possess the ultimate authority to make these 
decisions; all that is needed is the authority to make an “effective recommendation.”   See
Mountaineer Park, Inc., 343 NLRB 1473, 1474-76 (2004) (“Significantly, it is not 
required that the individual have exercised any of the powers enumerated in the statute; 
rather, it is the existence of the power that determines whether the individual is a 
supervisor.”  Pepsi-Cola Co., 327 NLRB 1062, 1064 (1999) (rejecting Regional 
Director’s distinction between those individuals that had exercised supervisory authority 
and those that had not yet done so).6

In prior cases in the banking industry, the Board has recognized that branch managers are 
Section 2(11) supervisors.  See, e.g., Bank of America National Trust & Savings 
Association, 196 NLRB No. 591, 593 (1972). (Board noted that banking branch manager 
is a supervisor because, inter alia, he “enjoys substantial autonomy in his direction, 
retention, and promotion of branch employees” and because “his job performance is 
directly responsible in determining the success of the branch’s operations”);  In re 
American Commercial Bank, 226 NLRB 1130 (1976) (employee serving in acting 
capacity of bank branch manager for a month found to be a Section 2(11) supervisor 
where he was paid more than non-managerial employees, attended monthly meetings 
concerning business development, and performed other work related to the opening of a 
new bank branch); In re Wells Fargo Bank, 179 NLRB 465 (1969) (Board found that an 
office of bank branch employees constitutes a separate identifiable unit in part because 
they have common direct supervision under a branch manager).  

6 Recently, in Bloomsburg Care and Rehabilitation Center, 06-RC-241173 (Dec. 3, 2019), the Board has 
expressed a willingness to expand what constitutes a putative supervisor’s ability to “effectively recommend” 
action, at least with respect to discipline, in citing to NLRB v. New Vista Nursing and Rehabilitation, 719 
F.3d 203 (3d Cir. 2013) (holding that even when a recommended action is taken after an independent 
investigation by superiors, an employee will still “effectively recommend” discipline, and thus be a 
supervisor, if they (1) verbally counsel employees, (2) these actions start a disciplinary process, and (3) the 
actions make future punishment more severe).
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Under the Board's holdings, the “discharge of supervisors as a result of their participation 
in union or concerted activity — either by themselves or when allied with rank-and-file 
employees — is not unlawful for the simple reason that employees, but not supervisors, 
have rights protected by the Act.”  Deaton Truck Lines, Inc., 143 NLRB 1372, 1378 
(1963).   

III. CONCLUSION 

Because the Charging Party was a Section 2(11) supervisor, the instant charges should be 
dismissed, absent withdrawal.  Please let us know if you have any questions or if the 
Regional Director needs any additional information in order to make a determination on 
the issue of supervisory status.   

Sincerely, 

  /s/ J. Carlos Gonzalez  
J. Carlos Gonzalez 

c:  Jonathan C. Fritts 
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From: Gordon, Nicholas
To:
Subject: RE: 28-CA-254290 and 28-CA-255012 Bank of America- Regional Determination
Date: Tuesday, February 18, 2020 12:52:00 PM

Thanks  I will go ahead and get this processed and the Withdrawal letters should issue
shortly.
 

From:  
Sent: Tuesday, February 18, 2020 11:40 AM
To: Gordon, Nicholas <Nicholas.Gordon@nlrb.gov>
Subject: RE: 28-CA-254290 and 28-CA-255012 Bank of America- Regional Determination
 
Nick – Thanks for your email. I have thought about this carefully. Since I do not have any additional
evidence, please go ahead and withdraw my request. I am still checking with AZ state to see what
options I have and I will reach out to a couple of employment attorneys to see if it makes sense for
the other two individuals to file. I very much appreciate all of your help. 
 

From: Gordon, Nicholas <Nicholas.Gordon@nlrb.gov> 
Sent: Tuesday, February 18, 2020 8:41 AM
To
Subject: RE: 28-CA-254290 and 28-CA-255012 Bank of America- Regional Determination
 
Hello 
 
I hope that you had a nice holiday weekend. I wanted to follow up with you regarding whether you
would like to withdraw the charges or have the Region issue dismissal letters. Please let me know
your decision by today so that I can prepare the appropriate withdrawal/dismissal documents.

Thank you,
 
 
Please be advised that per GC Memo 20-01, the NLRB will only accept documents via e-filing from
this point forward. Please be mindful of the new e-filing requirement as Regional offices have
been instructed to disregard documents that are not e-filed on the NLRB.gov website.
Instructions for e-filing documents may be found at this link

Nicholas Gordon
Field Attorney
United States Government
National Labor Relations Board, Region 28-Phoenix 
602-416-4756
2600 N Central Ave #1400
Phoenix, AZ 85004
The NLRB requires all parties to file documents
electronically through our online E-file system:

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)



Documents: https://apps.nlrb.gov/eservice/efileterm.aspx
New Charge/Petition:
https://apps.nlrb.gov/eservice/efileterm.aspx?
app=chargeandpetition
 
 
 
 

From: Gordon, Nicholas 
Sent: Thursday, February 13, 2020 4:12 PM
To: 
Subject: 28-CA-254290 and 28-CA-255012 Bank of America- Regional Determination
 
Hello 
 
Thank you for taking the time to speak with me this morning. As we discussed, the Regional Director
has made a determination in cases 28-CA-254290 and 28-CA-255012 Bank of America alleging an
unlawful discharge and interference with your Section 7 rights. Unfortunately, the Region has
determined to dismiss both charges.
 
As the charges have been determined to be without merit I will need you to let me know whether
you wish to withdraw the charges or whether you would like the Region to issue a dismissal letter. If
you wish to withdraw the charges, this means that the charges would go away and the Employer
would not know the reasons for the Region not proceeding on the charges. However, if you choose
to request withdrawal of the charge you will not be able to appeal the Regional Director’s
determination.  Alternatively, you may choose either a long or short form dismissal letter. A short
form dismissal letter will briefly describe the reasons for the Region’s determination. A long form
dismissal will include slightly more detail regarding the reasons for the Region’s determination. If you
choose either dismissal letter, the Employer will also receive a copy of the letters notifying them that
the charge has been dismissed and setting forth the reasons for dismissal. You may choose to take
an appeal from the RD’s decision with either dismissal letter. Instructions on filing an appeal will be
included with the letter.
 
Please let me know your decision by no later than Tuesday February 18, 2020 by close of business.
If I have not heard from you by that time, the Region will automatically issue a long form dismissal
letter.
 
If you have any questions please contact me at 602-416-4756.
 
Please be aware that it is the Region’s policy that we do not discuss with the parties the reasons for
the Regional Director’s decision unless a dismissal letter is issued. If you have any questions
regarding the next steps please give me a call to discuss.
 
Best,

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)



 
 

Nicholas Gordon
Field Attorney
United States Government
National Labor Relations Board, Region 31 
(310) 307-7339
11500 W. Olympic Blvd., 6th Floor
Los Angeles, CA 90064
 



UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 28
2600 North Central Avenue, Suite 1400
Phoenix, AZ 85004

Agency Website: 
www.nlrb.gov
Telephone: (602) 640-2160
Fax: (602) 640-2178

February 19, 2020

Jonathan C. Fritts, Attorney at Law
Morgan Lewis & Bockius, LLP
1111 Pennsylvania Avenue, NW
Washington, DC  20004-2541

J. Carlos Gonzalez, Attorney at Law
Morgan Lewis & Bockius LLP
300 South Grand Avenue, 22nd Floor
Los Angeles, CA  90071

Re: Bank of America Merrill Lynch
Case 28-CA-254290

Dear Gentlemen:

This is to advise you that I have approved the withdrawal of the charge in the above 

matter.

Very truly yours,

/s/ Cornele A. Overstreet

Cornele A. Overstreet
Regional Director

cc: Bank of America Merrill Lynch
201 East Washington Street, Suite 1408
Phoenix, AZ  85004

CAO/NG/dvf

(b) (6), (b) (7)(C)



UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 28
2600 North Central Avenue, Suite 1400
Phoenix, AZ 85004

Agency Website: 
www.nlrb.gov
Telephone: (602) 640-2160
Fax: (602) 640-2178

February 19, 2020

Jonathan C. Fritts, Attorney at Law
Morgan Lewis & Bockius, LLP
1111 Pennsylvania Avenue, NW
Washington, DC  20004-2541

J. Carlos Gonzalez, Attorney at Law
Morgan Lewis & Bockius LLP
300 South Grand Avenue, 22nd Floor
Los Angeles, CA  90071

Re: Bank of America Merrill Lynch
Case 28-CA-255012

Dear Gentlemen:

This is to advise you that I have approved the withdrawal of the charge in the above 

matter.

Very truly yours,

/s/ Cornele A. Overstreet

Cornele A. Overstreet
Regional Director

cc: Bank of America Merrill Lynch
201 East Washington Street, Suite 1408
Phoenix, AZ  85004

CAO/NJG/dvf

(b) (6), (b) (7)(C)




